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have returned a request card indicating
a desire to submit a bid.

[26 FR 11732, Dec. 7, 1961]

§ 210.2 Notice of award.
The successful bidder will be notified

in writing of the acceptance of his bid.
Under construction contracts, this no-
tice may accompany the contract pa-
pers which are forwarded for execution.
To avoid error, or confusing the notice
of award with a notice to proceed, the
notice of award will be substantially in
the following format:

You are hereby notified that your bid
dated llll in the sum of $lll covering
llll is accepted. A formal contract will
be prepared for execution. Acceptable per-
formance and payment bonds (if required)
must be furnished upon execution of the for-
mal contract. If approval of the contract is
required by its express terms, the contract is
not fully executed until such approval is ob-
tained.

Under supply contracts a written
award mailed (or otherwise furnished)
to the successful bidder either on
Standard Form 26 or Standard Form 33,
results in a binding contract without
further action by either party.

[26 FR 11732, Dec. 7, 1961]

§ 210.3 Notice to proceed.
(a) General. When the contract speci-

fies the time when the contractor is to
proceed with the work under the con-
tract, a notice to proceed will not be
required. However, in any case where
the contract requires the issuance of a
notice to proceed the notice will fix the
time for the commencement of the
work and also, if appropriate, will fix
the time for the completion of the
work. The notice to proceed should be
issued on a form letter, reproduced on
local letterhead paper from a master
copy, which will preclude repetitive
typing of stereotype data. The notice
to proceed will be executed in a suffi-
cient number of copies to meet the con-
tract distribution requirements in
paragraph 30–206, Engineer Contract In-
structions (ER 1180–1–1), and will bear
the contract number in the upper
right-hand corner of the notice.

(b) Contractor’s acknowledgment. When
a notice to proceed is issued, the con-
tractor will acknowledge receipt there-

of by signing and dating all copies of
the acknowledgment and returning all
but one copy to the contracting officer.

(c) Proceeding before approval of bonds.
It is not necessary to delay commence-
ment under the contract pending ap-
proval of bonds by The Judge Advocate
General. Such action will be at the dis-
cretion of the contracting officer. In
the event exceptions are taken to the
bonds the contractor will immediately
take steps to remove such exceptions
or submit new bonds.

(d) Commencing performance. Contrac-
tors in no case will be required to com-
mence performance prior to the com-
mencement date fixed in the contract
or in the notice to proceed. If they vol-
untarily do so and the contract is not
ultimately signed, or approved when
required, such action is at their own
risk and without liability on the part
of the Government. Contractors will
not be required to commence perform-
ance until:

(1) Performance and payment bonds
have been furnished, when required;

(2) The award has been approved
when approval is required; and

(3) Notice to proceed has been for-
warded to the contractor where re-
quired.

[26 FR 11732, Dec. 7, 1961]

§ 210.4 Rules of the Corps of Engineers
Board of Contract Appeals for cases
not subject to the Contract Disputes
Act of 1978.

(a) Preface to rules. (1) The Corps of
Engineers Board of Contract Appeals is
the authorized representative of the
Chief of Engineers for the purpose of
hearing, considering and determining,
as fully and finally as he might, ap-
peals by contractors from decisions of
contracting officers or their authorized
representative or other authorities on
disputed questions, taken pursuant to
the provision of contracts requiring the
determination of such appeals by the
Chief of Engineers or his duly author-
ized representative or Board.

(2) When an appeal is taken pursuant
to a disputes clause in a contract
which limits appeals to disputes con-
cerning questions of fact, the Board
may in its discretion hear, consider
and decide all questions of law nec-
essary for the complete adjudication of
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the issue. In the consideration of an ap-
peal, should it appear that a claim is
involved which is not cognizable under
the terms of the contract, the Board
may make findings of fact with respect
to such a claim without expressing an
opinion on the question of liability.

(3) Emphasis is placed upon the sound
administration of these rules in spe-
cific cases, because it is impracticable
to articulate a rule to fit every possible
circumstance which may be encoun-
tered. These rules will be interpreted
so as to secure a just and inexpensive
determination of appeals without un-
necessary delay.

(4) Preliminary procedures are avail-
able to encourage full disclosure of rel-
evant and material facts, and to dis-
courage unwarranted surprise. The par-
ties are expected to cooperate and to
voluntarily comply with the intent of
such procedures without resort to the
Board except on controversial ques-
tions. The Board may order exchange
of complicated exhibits prior to hear-
ing in order to expedite the hearing.

(5) All time limitations specified for
various procedural actions are com-
puted as maximums, and are not to be
fully exhausted if the action described
can be accomplished in a lesser period.
These time limitations are similarly
eligible for extension in appropriate
circumstances, on good cause shown.

(6) Whenever reference is made to
contractor, appellant, contracting offi-
cer, respondent and parties, this shall
include respective counsel for the par-
ties, as soon as appropriate notices of
appearance have been filed with the
Board.

(b) Rule 1, Appeals, how taken. Notice
of an appeal must be in writing and the
original, together with two copies, may
be filed with the contracting officer
from whose decision the appeal is
taken. The notice of appeal shall be
mailed or otherwise filed within the
time specified therefor in the contract
or allowed by applicable provision of
directive or law.

(c) Rule 2, Notice of appeal, contents of.
A notice of appeal should indicate that
an appeal is thereby intended, and
should identify the contract (by num-
ber) and the decision from which the
appeal is taken. The notice of appeal
should be signed personally by the ap-

pellant (the contractor making the ap-
peal), or by an officer of the appellant
corporation or member of the appellant
firm, or by the contractor’s duly au-
thorized representative or attorney.
The complaint referred to in Rule 6
may be filed with the notice of appeal,
or the appellant may designate the no-
tice of appeal as a complaint, if it oth-
erwise fulfills the requirements of a
complaint.

(d) Rule 3, Forwarding of appeals.
When a notice of appeal in any form
has been received by the contracting
officer, he shall endorse thereon the
date of mailing (or date of receipt, if
otherwise conveyed) and within 10 days
shall forward said notice of appeal, to-
gether with a copy of the decision ap-
pealed from, to the Board. Following
receipt by the Board of the papers de-
scribed in the next rule (Rule 4), the
contractor will be promptly advised of
its receipt and that the appeal is then
considered docketed, and the con-
tractor will be furnished a copy of
these rules.

(e) Rule 4, Preparation, contents, orga-
nization, forwarding and status of appeal
file—(1) Duties of contracting officer. Fol-
lowing receipt of a notice of appeal or
advice that an appeal has been filed,
the contracting officer shall compile
and transmit to the Board and the gov-
ernment trial attorney an appeal file
consisting of all documents pertinent
to the appeal including in particular:

(i) The decision and findings of fact
from which the appeal was taken;

(ii) The contract including pertinent
amendments, specifications, plans and
drawings;

(iii) All correspondence between the
parties pertinent to the appeal, includ-
ing the letter or letters of claim in re-
sponse to which a decision was issued;

(iv) Transcripts of any testimony
taken during the course of proceedings
and affidavits or statements of any
witnesses on the matter in dispute
made prior to the filing of the notice of
appeal with the Board;

(v) Such additional information as
may be considered material.
The contracting officer shall at the
same time furnish to the appellant a
copy of each document in the appeal
file except those set forth in paragraph
(e)(1)(ii) of this section, as to which a
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list furnished appellant indicating the
specific contractual documents in-
cluded in the file will suffice, and those
set forth in paragraph (e)(4) of this sec-
tion.

(2) Supplementation of appeal file.
Within 30 days after receipt of its copy
of the appeal file the appellant may
supplement the same by furnishing to
the Board any document not contained
therein which he considers pertinent to
the appeal and furnishing two copies of
each document to the government trial
attorney.

(3) Organization of appeal file. Docu-
ments in the appeal file may be origi-
nals or legible facsimiles or authenti-
cated copies thereof and shall be ar-
ranged in chronological order, where
practicable, numbered sequentially,
tabbed and indexed to identify the con-
tents of the file.

(4) Lengthy documents. The Board, on
motion of a party, may waive the re-
quirement of furnishing to the other
party copies of bulky, lengthy or out-
of-size documents in the appeal file
when a party has shown that doing so
would impose an undue burden. At the
time a party files with the Board a doc-
ument as to which such a waiver has
been granted, he shall notify the other
party that the same or a copy is avail-
able for inspection at the office of the
Board or of the party filing the same.

(5) Status of documents in appeal file.
Documents in the appeal file are con-
sidered as evidence in the case. A party
to the appeal may at any time prior to
the conclusion of a hearing or in the
case of an appeal submitted on the
record prior to the date of the notice
that the case is ready for decision ob-
ject to the inclusion of any document
in the appeal file. The Administrative
Judge hearing the case will rule on the
objection as on any other objection to
the admission of evidence.

(f) Rule 5, Dismissal for lack of jurisdic-
tion. Any motion addressed to the ju-
risdiction of the Board shall be prompt-
ly filed. Hearing on the motion shall be
afforded on application of either party,
unless the Board determines that its
decision on the motion will be deferred
pending hearing on both the merits and
the motion. The Board shall have the
right at any time and on its own mo-
tion to raise the issue of its jurisdic-

tion to proceed with a particular case,
and shall do so by an appropriate order,
affording the parties an opportunity to
be heard thereon.

(g) Rule 6, Pleadings. (1) Within 30
days after receipt of notice of dock-
eting of the appeal, as provided in the
last sentence of Rule 3, the appellant
shall file with the Board an original
and two copies of a complaint setting
forth simple, concise and direct state-
ments of each of his claims, alleging
the basis with appropriate reference to
contract provisions for each claim, and
the dollar amount claimed. This plead-
ing shall fulfill the generally recog-
nized requirements of a complaint, al-
though no particular form or formality
is required. Upon receipt thereof, the
Recorder of the Board shall serve a
copy upon the respondent. Should the
complaint not be received within 30
days, appellant’s claim and appeal
may, if in the opinion of the Board the
issues before the Board are sufficiently
defined, be deemed to set forth his
complaint and the respondent shall be
so notified.

(2) Within 30 days from receipt of said
complaint, or the aforesaid notice from
the Recorder of the Board, respondent
shall prepare and file with the Board
an original and two copies of an answer
thereto, setting forth simple, concise
and direct statements of respondent’s
defenses to each claim asserted by ap-
pellant. This pleading shall fulfill the
generally recognized requirements of
an answer, and shall set forth any af-
firmative defenses or counter-claims,
as appropriate. Upon receipt thereof,
the Recorder shall serve a copy upon
appellant. Should the answer not be re-
ceived within 30 days, the Board may,
in its discretion, enter a general denial
on behalf of the Government, and the
appellant shall be so notified.

(h) Rule 7, Ammendments of pleadings
or record. (1) The Board upon its own
initiative or upon application by a
party may, in its discretion, order a
party to make a more definite state-
ment of the complaint or answer, or to
reply to an answer.

(2) The Board may, in its discretion,
and within the proper scope of the ap-
peal, permit either party to amend his
pleading upon conditions just to both
parties. When issues within the proper
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scope of the appeal, but not raised by
the pleadings or the documentation de-
scribed in Rule 4, are tried by express
or implied consent of the parties, or by
permission of the Board, they shall be
treated in all respects as if they had
been raised therein. In such instances
motions to amend the pleadings to con-
form to the proof may be entered, but
are not required. If evidence is objected
to at a hearing on the ground that it is
not within the issues raised by the
pleadings or the rule 4 documentation
(which shall be deemed part of the
pleadings for this purpose), it may be
admitted within the proper scope of the
appeal, provided, however, that the ob-
jecting party may be granted a con-
tinuance if necessary to enable him to
meet such evidence.

(i) Rule 8, Hearing—election. (1) Upon
receipt of respondent’s answer or the
notice referred to in the last sentence
of Rule 6(b), appellant shall advise the
Board whether he desires a hearing, as
prescribed in Rules 17 through 25, or
whether in the alternative he elects to
submit his case on the record without
a hearing, as prescribed in Rule 11.

(2) In appropriate cases, the appellant
shall also elect whether he desires the
optional accelerated procedure pre-
scribed in Rule 12.

(j) Rule 9, Pre-hearing briefs. Based on
an examination of the documentation
described in Rule 4, the pleadings and a
determination of whether the argu-
ments and authorities addressed to the
issues are adequately set forth therein,
the Board may in its discretion require
the parties to submit pre-hearing briefs
in any case in which a hearing has been
elected pursuant to Rule 8. In the ab-
sence of a Board requirement therefor,
either party may in its discretion, and
upon appropriate and sufficient notice
to the other party, furnish a pre-hear-
ing brief to the Board. In any case
where a pre-hearing brief is submitted,
it shall be furnished so as to be re-
ceived by the Board at least 15 days
prior to the date set for hearing, and a
copy shall simultaneously be furnished
to the other party as previously ar-
ranged.

(k) Rule 10, Pre-hearing or pre-submis-
sion conference. (1) When the case is to
be submitted pursuant to Rule 11, or
heard pursuant to Rules 17 through 25,

the Board may, upon its own initiative
or upon the application of either party,
call upon the parties to appear before
an Administrative Judge of the Board
for a conference to consider:

(i) The simplification or clarification
of the issues;

(ii) The possibility of obtaining stip-
ulations, admissions, agreements on
documents, understandings on matters
already of record or similar agree-
ments which will avoid unnecessary
proof;

(iii) The limitation of the number of
expert witnesses, or avoidance of simi-
lar cumulative evidence, if the case is
to be heard;

(iv) The possibility of agreement dis-
posing of all or any of the issues in dis-
pute;

(v) Such other matters as may aid in
the disposition of the appeal.

(2) The results of the conference shall
be reduced to writing by the Adminis-
trative Judge in the presence of the
parties, and this writing shall there-
after constitute part of the record.

(l) Rule 11, Submission without a hear-
ing. Although both parties are entitled
to a hearing under these rules, either
party may elect to waive a hearing and
to submit his case upon the Board
record as settled pursuant to Rule 13.
Such an election by one party shall not
preclude the other party from request-
ing and obtaining a hearing. Affidavits,
depositions, answers to interrogatories
and stipulations may be employed to
supplement other documentary evi-
dence in the Board record. The Board
may permit such submission to be sup-
plemented by oral arguments, tran-
scribed if requested, and by briefs ar-
ranged in accordance with Rule 23.

(m) Rule 12, Optional accelerated proce-
dure. (1) In appeals involving $25,000 or
less the appellant may elect to have
the appeal processed under this rule.
The election may be made in the notice
of appeal, the complaint or by separate
correspondence. In the event of such
election the case will be assigned to a
single Administrative Judge who will
make every effort to render his deci-
sion within 30 days of the settlement of
the record and without regard to the
place of the appeal on the docket. To
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assist in expediting decisions the par-
ties should consider waiving pleadings
and submitting the case on the record.

(2) In cases involving $5,000 or less
where there is a hearing the presiding
Administrative Judge may in his dis-
cretion at the conclusion of the hear-
ing and after such oral argument as he
deems appropriate render oral sum-
mary findings of fact, conclusions and
a decision on the appeal. The Board
will subsequently furnish the parties a
typed copy of the decision for record
and payment purposes and to establish
the date on which the period for filing
a motion for reconsideration under
Rule 29 commences.

(3) Except as herein modified, these
rules otherwise apply in all respects.

(n) Rule 13, Settling the record. (1) The
record upon which a Board decision is
rendered shall consist of the pleadings,
the appeal file described in Rule 4, pre-
hearing orders, memoranda of pre-hear-
ing conferences and all evidence admit-
ted by the Board both documentary
and oral as appearing in the transcript.
The record shall at all reasonable
times be available for inspection by the
parties at the office of the Board.

(2) A case submitted on the record
pursuant to Rule 11 shall be ready for
decision when the parties are so noti-
fied by the Board. A case which is
heard shall be ready for decision upon
receipt of the transcript or upon re-
ceipt of the briefs when briefs are to be
submitted.

(3) The Board may in any case re-
quire either party, with appropriate
notice to the other party, to submit ad-
ditional evidence on any matter rel-
evant to the appeal. Except as the
Board may otherwise order in its dis-
cretion, no proof shall be received in
evidence after completion of an oral
hearing or after notification by the
Board that the case is ready for deci-
sion in cases submitted on the record.

(o) Rule 14, Discovery—depositions—(1)
General policy. Parties may obtain dis-
covery regarding any matter, not privi-
leged, which is relevant to the subject
matter involved in the appeal. The par-
ties are encouraged to engage in vol-
untary discovery procedures.

(2) When permitted. The Board may,
upon timely motion filed by a party
after the answer has been filed, order

the taking of the testimony of any per-
son by deposition upon oral examina-
tion or by written questions for the
purpose of discovery or for use as evi-
dence or for both.

(3) Before who taken—time and place.
Depositions shall be taken before a per-
son authorized to administer oaths at
the place of examination. The time,
place and manner of taking depositions
shall be as mutually agreed by the par-
ties or as set forth in the order of the
Board.

(4) Protective orders. The Board may
in connection with the taking of any
deposition make any order which jus-
tice requires to protect a party from
annoyance, embarrassment, oppression
or undue burden or expense.

(5) Use as evidence. No testimony
taken by deposition shall be considered
as part of the evidence in the hearing
of an appeal until it is offered and re-
ceived as evidence at the hearing. It
will not ordinarily be received in evi-
dence if the deponent is present and
can testify personally at the hearing.
In such cases, however, the deposition
may be used to contradict or impeach
testimony of the witness given at the
hearing. In cases submitted on the
record the Board may in its discretion
receive depositions as evidence.

(6) Expenses. Each party shall bear its
own expenses associated with taking of
any deposition.

(p) Rule 15, Interrogatories; inspection
of documents; admission of facts. (1) The
Board may upon a timely motion filed
by either party after the filing of the
answer permit a party to serve written
interrogatories upon the opposing
party, order a party to produce and
permit inspection and copying or
photographing of designated docu-
ments or permit the service on a party
of a request for the admission of facts.
The Board in its order shall establish
the date for responding to the motion.

(2) The Board may issue protective
orders as in the case of depositions.

(q) Rule 16, Service of papers. Service
of papers in all proceedings pending be-
fore the Board may be made person-
ally, or by mailing the same in a sealed
envelope, registered, or certified, post-
age prepaid, addressed to the party
upon whom service shall be made and
the date of delivery as shown by return
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receipt shall be the date of service.
Waiver of the service of any papers
may be noted thereon or on a copy
thereof or on a separate paper, signed
by the parties and filed with the Board.

(r) Rule 17, Hearings—Where and when
held. Hearings will ordinarily be held in
Washington, D.C., except that, upon re-
quest reasonably made and upon good
cause shown, the Board may in its dis-
cretion set the hearing at another loca-
tion. Hearings will be scheduled at the
discretion of the Board with due con-
sideration to the regular order of ap-
peals and other pertinent factors. On
request or motion by either party and
upon good cause shown, the Board may
in its discretion advance a hearing.

(s) Rule 18, Notice of hearings. The par-
ties shall be given at least 15 days no-
tice of the time and place set for hear-
ings. In scheduling hearings, the Board
will give due regard to the desires of
the parties, and to the requirement for
just and inexpensive determination of
appeals without unnecessary delay. No-
tices of hearings shall be promptly ac-
knowledged by the parties.

(t) Rule 19, Unexcused absence of a
party. The unexcused absence of a
party at the time and place set for
hearing will not be occasion for delay.
In the event of such absence, the hear-
ing will proceed and the case will be re-
garded as submitted by the absent
party as provided in Rule 11.

(u) Rule 20, Nature of hearings. Hear-
ings shall be as informal as may be rea-
sonable and appropriate under the cir-
cumstances. Appellant and respondent
may offer at a hearing on the merits
such relevant evidence as they deem
appropriate and as would be admissible
under the generally accepted rules of
evidence applied in the courts of the
United States in nonjury trials, sub-
ject, however, to the sound discretion
of the presiding Administrative Judge
in supervising the extent and manner
of presentation of such evidence. In
general, admissibility will hinge on rel-
evancy and materiality. Letters or cop-
ies thereof, affidavits and other evi-
dence not ordinarily admissible under
the generally accepted rules of evi-
dence may be admitted in the discre-
tion of the presiding Administrative
Judge. The weight to be attached to
evidence presented in any particular

form will be within the discretion of
the Board, taking into consideration
all the circumstances of the particular
case. Stipulations of fact agreed upon
by the parties may be regarded and
used as evidence at the hearing. The
parties may stipulate the testimony
that would be given by a witness if the
witness were present. The Board may
in any case require evidence in addi-
tion to that offered by the parties.

(v) Rule 21, Examination of witnesses.
Witnesses before the Board will be ex-
amined orally under oath or affirma-
tion, unless the facts are stipulated or
the presiding administrative Judge
shall otherwise order. If the testimony
of a witness is not given under oath the
Board may, if it seems expedient, warn
the witness that his statements may be
subject to the provisions of title 18,
United States Code, sections 287 and
1001 and any other provisions of law
imposing penalties for knowingly mak-
ing false representations in connection
with claims against the United States
or in any matter within the jurisdic-
tion of any department or agency
thereof.

(w) Rule 22, Copies of papers. When
books, records, papers or documents
have been received in evidence, a true
copy thereof or of such part thereof as
may be material or relevant may be
substituted therefor, during the hear-
ing or at the conclusion thereof.

(x) Rule 23, Post hearing briefs—(1)
General. Briefs must be compact, con-
cise, logically arranged and free from
burdensome, irrelevant, immaterial
and scandalous matter. Briefs not com-
plying with this rule may be dis-
regarded by the Board.

(2) Time of submittal. Briefs, including
reply briefs, shall be submitted at such
times and upon such terms as may be
agreed to by the parties and the pre-
siding Administrative Judge at the
conclusion of the hearing.

(3) Length of briefs. Except by permis-
sion of the Board on motion, principal
briefs shall not exceed 100 81⁄2″ by 11″
pages typewritten double space exclu-
sive of any table of contents and table
of statutes, regulations and cases cited.
Reply briefs shall not exceed 20 such
pages.

(y) Rule 24, Transcript of proceedings.
Testimony and argument at hearings
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shall be reported verbatim, unless the
Board otherwise orders. Transcripts of
the proceedings shall be supplied to the
parties at such rates as may be fixed by
contract between the Board and the re-
porter. If the proceedings are reported
by an employee of the Government, the
appellant may receive transcripts upon
payment to the Government at the
same rates as those set by contract be-
tween the Board and the independent
reporter.

(z) Rule 25, Withdrawal of exhibits.
After a decision has become final the
Board may, upon request and after no-
tice to the other party, in its discre-
tion permit the withdrawal of original
exhibits, or any part thereof, by the
party entitled thereto. The substi-
tution of true copies of exhibits or any
part thereof may be required by the
Board in its discretion as a condition of
granting permission for such with-
drawal.

(aa) Rule 26, Representation—The ap-
pellant. An individual appellant may
appear before the Board in person, a
corporation by an officer thereof, a
partnership or joint venture by a mem-
ber thereof, or any of these by an at-
torney at law duly licensed in any
state, Commonwealth, Territory or in
the District of Columbia.

(bb) Rule 27, Representation—The re-
spondent. Government counsel shall be
designated to represent the interests of
the Government before the Board.
They shall file notice of appearance
with the Board, and notice thereof will
be given appellant or his attorney in
the form specified by the Board from
time to time. Whenever at any time it
appears that appellant and Govern-
ment counsel are in agreement as to
disposition of the controversy, the
Board may suspend further processing
of the appeal in order to permit recon-
sideration by the contracting officer:
Provided, however, That if the Board is
advised thereafter by either party that
the controversy has not been disposed
of by agreement, the case shall be re-
stored to the Board’s calendar without
loss of position.

(cc) Rule 28, Decisions. Decisions of
the Board will be made in writing and
authenticated copies thereof will be
forwarded simultaneously to both par-
ties. The rules of the Board and all

final orders and decisions (except those
required for good cause to be held con-
fidential and not cited as precedents)
shall be open for public inspection at
the offices of the Board in Washington,
D.C.

(dd) Rule 29, Motions for reconsider-
ation. A motion for reconsideration, if
filed by either party, shall set forth
specifically the ground or grounds re-
lied upon to sustain the motion, and
shall be filed within 30 days from the
date of the receipt of a copy of the de-
cision of the Board by the party filing
the motion.

(ee) Rule 30, Dismissal without preju-
dice. In certain cases, appeals docketed
before the Board are required to be
placed in a suspense status and the
Board is unable to proceed with dis-
position thereof for reasons not within
the control of the Board. In any such
case where the suspension has contin-
ued, or it appears that it will continue,
for an inordinate length of time, the
Board may in its discretion dismiss
such appeals from its docket without
prejudice to their restoration when the
cause of suspension has been removed.

(ff) Rule 31, Dismissal for failure to
prosecute. Whenever a record discloses
the failure of the appellant to file doc-
uments required by these rules, re-
spond to notice or correspondence from
the Board, comply with orders of the
Board or otherwise to indicate an in-
tention to continue the prosecution of
an appeal filed, the Board may issue an
order requiring appellant to show cause
within thirty days why the appeal
should not be dismissed for lack of
prosecution. If the appellant shall fail
to show such cause, the appeal may be
dismissed with prejudice.

(gg) Rule 32, Ex Parte communications.
No Administrative Judge or member of
the Board’s staff shall entertain, nor
shall any person directly or indirectly
involved in an appeal submit to the
Board or the Board’s staff, off the
record, any evidence, explanation,
analysis or advice, whether written or
oral, regarding any matter at issue in
an appeal. This provision does not
apply to consultation among Board
members nor to ex parte communica-
tions concerning the Board’s adminis-
trative functions or procedures.
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(hh) Rule 33, Effective date and appli-
cability. These revised rules shall take
effect on January 14, 1975. They govern
all proceedings in appeals after they
take effect and also all further pro-
ceedings in appeals then pending, ex-
cept to the extent that in the opinion
of the Board, their application in a par-
ticular appeal pending when the Rules
take effect would not be feasible or
would work an injustice, in which
event the former procedure applies.

[Regs., Jan. 7, 1975, DAEN]

[40 FR 2582, Jan. 14, 1975, as amended at 45
FR 19202, Mar. 24, 1980]

§ 210.5 Rules of the Corps of Engineers
Board of Contract Appeals for cases
subject to the Contract Disputes
Act of 1978.

(a) Preface to rules—(1) Jurisdiction for
considering appeals. The Corps of Engi-
neers Board of Contract Appeals (re-
ferred to herein as the ‘‘Board’’) shall
consider and determine appeals from
decisions of contracting officers pursu-
ant to the Contract Disputes Act of
1978 (Pub. L. 95–563, 41 U.S.C. 601–613)
relating to: (i) Civil Works Contracts of
the Corps of Engineers, (ii) contracts
made by any other executive agency
when such agency or the Administrator
for Federal Procurement Policy has
designated the Board to decide the ap-
peal, or (iii) with the approval of the
Chief of Engineers, contracts made by
any other agency when such agency
has designated the Board to decide the
appeal.

(2) Location and organization of the
Board. (i) The Board’s address is Room
4108, Pulaski Building, 20 Massachu-
setts Avenue, NW., Washington, DC
20314, telephone (202) 272–0369.

(ii) The Board consists of a chairman,
vice chairman, and other members, all
of whom are attorneys at law duly li-
censed by a state, commonwealth, ter-
ritory, or the District of Columbia. In
general, the appeals are assigned to a
panel of at least three members who
decide the case by a majority vote.
Board members are designated Admin-
istrative Judges.

(3) Applicability of the Contract Dis-
putes Act of 1978. (i) If a contract with
an executive agency was awarded be-
fore 1 March 1979, and if the con-
tracting officer’s final decision was

issued 1 March 1979 or thereafter, the
contractor may elect to proceed under
the Contract Disputes Act of 1978.

(ii) If a contract with an executive
agency was awarded on 1 March 1979 or
thereafter, the Contract Disputes Act
is automatically applicable.

(iii) All other appeals are not subject
to the Contract Disputes Act of 1978
and are controlled by the Board’s rules
published 14 January 1975 (33 CFR
210.4).

(iv) If the Contract Disputes Act is
applicable to the appeal, the contractor
can elect an accelerated procedure if
the disputed amount is $50,000 or less.
If the disputed amount is $10,000 or less
the contractor has a further right to
elect a small claims (expedited) proce-
dure. Both of these procedures are de-
scribed in Rule 12. Particular note
should be made of the 180 day limit on
processing accelerated procedure cases
and the 120 day limit on processing
small claims (expedited) procedure
cases.

(4) General guidelines. (i) Emphasis is
placed upon the sound administration
of these rules in specific cases, because
it is impracticable to articulate a rule
to fit every possible circumstance
which may be encountered. These rules
will be interpreted so as to secure a
just and inexpensive determination of
appeals without unnecessary delay.

(ii) Preliminary procedures are avail-
able to encourage full disclosure of rel-
evant and material facts, and to dis-
courage unwarranted surprise. The par-
ties are expected to cooperate and to
voluntarily comply with the intent of
such procedures without resort to the
Board except on controversial ques-
tions. The Board expects the parties to
exchange complicated exhibits prior to
hearing in order to expedite the hear-
ing.

(iii) Whenever reference is made to
contractor, appellant, contracting offi-
cer, respondent, and parties, this shall
include respective counsel for the par-
ties as soon as appropriate notices of
appearance have been filed with the
Board.

(b) Rule 1, Appeals, how taken. (1) No-
tice of an appeal shall be in writing and
mailed or otherwise furnished to the
Board within 90 days from the date of
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